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WORKMEN’S COMPENSATION ACTS. 





Movement in this country for legislation 
securing to workmen compensation for in- 
jury or death suffered by accident or neg- 
ligence in the course of employment seems 
not to have gathered the force which its 
merits entitle it to receive. 

The Atlantic City Conference in July, 
1999, was participated in by representatives 
of insurance companies, of labor, commis- 
sioners of two states, Minnesota and Wis- 
consin, which had taken the initiative on 
this subject and two or three gentlemen 
who have been giving study and investiga- 
tion to the matter. The Conference was 
composed of only twenty-four members 
and a pamphlet of some three hundred 
pages contains a verbatim report of all that 
was said or done. 

But the desirability of well conceived 
legislation on this subject seems to us to 
have been as thoroughly demonstrated as 
could be hoped for of any economic prob- 
lem. It also seems to have been shown, 
that as few elements of friction between 
employer and employee for a good com- 
mencement in this kind of legislation would 
exist as in any movement so widespread in 
its influence. 

One of the interesting questions debated 
was whether it would be better to strive 
for legislation generally superseding lia- 
bility statutes and take the chance of its 
being constitutional or for that which would 
secure compensation as an optional cer- 
tainty, with common law or statutory lia- 
bility to remain unaffected. 

A late decided by the Supreme 
Court of North Carolina suggests there 
might even be some question of constitu- 
tionality should there be united movement 
for the optional plan. Barden y. Atlantic 
Coast Line Ry. Co., 67 S. E. g71. It may 
not, however, be said with anything like 


case 


certainty, that such a court would hold 


YIiIM 





that this kind of legislation would be un- 
constitutional, or that those of some twelve 
other states disagreeing with it would pro- 
nounce it constitutional. The question 
would be open everywhere with, as we now 
see it, the prospect in favor of ‘constitu- 
tionality. 

A long discussion by one of the con- 
ference with citation of authority per- 
suades him that it would even be constitu- 
tional to substitute the compensation, for 
the liability, idea. But whether his deduc- 
tion is sound or not, it seems to us that 
there is too little of practical difference in 
the absolute and optional plans to justify 
the risk of setting back so worthy a move- 
ment by any such drastic change’ in law. 
This observation is, however, upon the as- 
sumption that the certainty, though less 
than what would likely be recoverable by 
a liability verdict, is reasonably adequate. 
It was said by speakers at the Conference 
that where, in foreign countries, the op- 
tional remedy has been tried, suits were 
exceedingly rare, because even though re- 
coveries would be larger yet the delay, the 
doubt and the expense ‘attending litigation 
was such as to greatly discourage any re- 
sort thereto. The president has empha- 
sized the disadvantage there is on the part 
of employees fighting a powerful corpora- 
tion in such a way that little further need be 
said on this subject. But whatever dis- 
couragement might exist in other coun- 
tries to employees resorting to the courts, 
the large percentage of reversals of trial 
courts, with remands for new trials indefi- 
nitely postponing termination of litigation 
greatly accentuates it here. 

But reverting to the case decided by the 
North Carolina court, we ascertain that the 
railroad defendant pleaded that the plain- 
tiff, suing for a personal injury, had ac- 
cepted the benefits of a fund provided by 
its relief department and therefore had re- 
leased the railroad from liability. The ma- 
jority opinion refers to “some courts as 
Pennsylvania, Maryland, Iowa, South Car- 
olina, Indiana, Georgia,’ as ruling the 
agreement for compensation to be the of- 
fering of “an election or choice of reme- 
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(lies, either to accept the benefits or to 
bring his action for damages.” 

Fairness should have induced the writer 
»f the opinion to say that the courts of 
twelve states had done this very thing ; that 
there was federal decision the same way 
and that this case stood alone. Under such 
circumstances one would naturally look for 
some very strenuous reasoning for opposi- 
tion to a solid array of authority, but with- 
out analyzing what is said we will content 
ourselves with saying the presentation 
rather tends to confirm, than overcome, 
that, which is assailed. The dissent repre- 
sents the views of two of the members 
of the court. 

Our thought, therefore, is that there is 
practically a concurrence of authority, that 
an employer as the main support of a com- 
pensation fund, leaving it optional with em- 
ployees to add their contributions thereto 
or not, can condition the acceptance of 
benefits therefrom. And from that we 
think it can be deduced, that it is within 
the police power of the state to require 
that employers in hazardous occupations 
should maintain such funds and optional 
acceptance of benefits therefrom 
give release from claim of liability. 


should 


it is too late to discuss the proposition 
of constitutional classification of businesses 
as to liability for certain acts or omissions. 
Regulation under the law as to a matter of 
this kind goes no further (if as far), than 
the federal safety appliance and employers’ 
liability statutes. What nationally may be 
done for the well-being of employees 
seems not greater than is within the power 
of the states. Indeed, it is a short step 
from the principle involved in the validity 
of the employers’ liability act for federal 
legislation to require interstate carriers to 
give optional compensation. It affects the 
question of proper equipmenc for safety 
with almost the same certainty as does 
either of the acts above instanced. If this 
fund is certainly to have visited upon it a 
liability for any injury or death in the 
course of employment, a statute requiring 
its establishment works as automatically as 
a fine, and even more so. 





But its voluntary adoption ‘by so many 
railroads and its ready acceptance by em- 
ployees, wherever adopted, speak in a very 
conclusive way for its desirability on the 
part of those to be directly affected. 

When we look beyond these parties, what 
is to be said of its benefits to the public? 

The investigation being made through 
aid of the Russell Sage Foundation Fund 
is giving to the world an insight into an 
industrial result or a result from industrial 
employment that is truly appalling. The 
evils of idleness stand side by side with 
the miseries produced by engaging in the 
Struggle for existence in the best or only 
way that is left to thousands of employees. 
The widows and orphans, daily augmented 
industrial district like the 
county of Allegheny makes a sombre spec- 
tacle in the midst of our material progress, 


in one great 


doubly distressing in the wan and pinched 


faces of the breadwinners’ survivors. 

Then, too, what thousands upon thousands 
of dollars would the state save each year 
in the time consumed in litigation at public 
expense ? 

Considering the waste in court and coun- 
sel fees and the contingent compensation 
to that nondescript of the legal profession 
known as the ambulance chaser, and the 
claim departments that railroads and street 
railways and mines keep up in resisting 
damage there is excellent middle 
ground upon which employer and employee 
could meet and the world be the better off 
thereby. 


suits, 








NOTES OF IMPORTANT DECISIONS 

STREETS—ABUTTING OWNERS OF THE 
FEE AS DISTINGUISHED FROM OTHERS 
AS TO USE OF STREET.—In Rasch v. Nas- 
sau Blectric R. Co., 91 N. E. 785, the New York 
Court of Avpeals distinguishes abutting own- 
ers on a street who own and do not own the 
fee of the street in the measure of recovery 
for the construction and operation of a trolley 
railroad through the street. 

The trial court awarded damages not only 
for the injury to plaintiffs’ (owner of a resi- 
dence) easements of light, air and access, but 
also for that due to the noise and vibration 
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resulting from the operation of cars on plain- 
tiffs’ property in the street. 

The railroad contended that only the former 
were recoverable and cited prior ruling, but 
the court said those were cases in which plain- 
tiffs -had no fee in the street but merely the 
easements spoken of. “But,” says the court, 
“the rights cf the plaintiff in this case rest 
on a different foundation. She is the owner of 
the fee subject to the public easement.” 
Thereupon the court holding there should be 
other recovery than as confined to easements 
in light, air and access, considers’ whether 
that is for an additional burden on that fee 
merely, or for consequential damages for its 
appropriation and holds the latter is the true 
rule, and it was immaterial in this regard that 
the value of the fee in a street may be merely 
nominal. 

It is perceived here, therefore, that a very 
substantial consequence is pendent from this 
nominal right—indeed it may bring damages 
much greater than the value of the land taken 
if the public had no easement therein. 








EXAMINATION OF TITLES TO 
LAND. 





When land was cheap, purchasers were 
willing to take great risks in buying, and 
thought little of having the title examined, 
but as land increases in value. purchasers 
become more cautious. Land is regarded 
by investors to-day as being as much a 
commodity for buying and selling as is 
personal property, but since the ownership 
of land can be transmitted only by the 
transfer of what is called “title,” which is 
founded largely upon documents of record, 
the business world demands of the legal 
profession skilled attorneys, possessing 
special training and qualifications, to ad- 
vise it in the examination of these titles. 
The object of the purchaser in having the 
title examined is to become satisfied of 
two things: First, that he acquires the ab- 
solute ownership of the property; second, 
that his ownership is evidenced by such a 
“title” that he will have no trouble in in- 
ducing another purchaser to accept it, or, 
in other words, that the title is marketable. 

The value of land is two-fold, first the 
revenue it will produce, and second, the 
amount it will bring to the owner in a 





lump sum when sold. When a man pur- 
chases land with an unmarketable title, he 
possesses property which will be difficult 
to sell, and which perhaps he might be 
forced to sell at a loss in order to quickly 
convert the land into money. This is what 
‘the prudent investor desires to avoid. 

Purchaser Should Have Title Examined. 
-—The idea generally prevails among busi- 
ness people that it is safe to purchase from 
a person who has been in actual possession 
of land for ten, twenty or thirty years, and 
with people who but seldom purchase land 
the idea generally prevails that it is safe 
to rely upon the statement of the seller in 
actual possession of the land that he has a 
good title, and purchase the property by 
getting a warranty deed from the party in 
possession, without having any investiga- 
tion made as to the title. This idea seems 
to be entertained by even so eminent a 
jurist as Mr. Justice Brewer of the Su- 
preme Court of the United States, for in 
the case of United States v. Detroit Lum- 
ber Company, 200 U. S., pages 331-2, he 
says: “We do not understand the law to 
be * * * * that one who enters into 
an ordinary and reasonable contract for 
the purchase of property from another is 
bound to presume that the vendor is a 
wrongdoer, and that, therefore, he must 
make a searching inquiry as to the validity 
of his claim to the property. The rule of 
law in respect to purchases of land or tim- 
ber is the same as that which obtains in 
other commercial transactions, * * * * 
No one is bound to assume that the party 
with whom he deals is a wrongdoer, and if 
he preseents property, the title to which is 
apparently valid, and there are no circum- 
stances disclosed which cast suspicion upon 
the title, he may rightfully deal with him, 
and, paying full value for the same, acquire 
the right of a purchase in good faith. He 
is not bound to make a searching examin- 
ation of all the account books of the ven- 
dor, nor to hunt for something to cast a 
suspicion upon the integrity of the title.” 
This view, so plausibly expressed by Mr. 
Justice Brewer, does not, however, prevail 
in many states. 
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The practical rule is well enunciated by 
Supreme Court of Alabama’ as follows: 
‘“‘A purchaser is bound in the exercise of 
proper diligence, to examine the chain of 
title to the land he is about to purchase, 
and therefore the law imputes to him no- 
tice of the contents of the conveyances 
through which he claims so far as they af- 
fect the title.” 

In the absence of an agreement as to 
the nature and character of the title or es- 
tate to be conveyed, the parties are pre- 
sumed to contract with reference to an un- 
incumbered and indefeasible legal title. An 
agreement to make out a good title is im- 
plied from every contract for the sale of 
realty, and a purchaser is not bound to ac- 
cept a doubtful ttle.’””? 

The purchaser, then, having the right to 
acquire a good title, and not being bound 
to accept a doubtful one, can he be com- 
pelled to accept and pay for land which 
the seller claims to own only by having had 
possession of it himself for the time pre- 
scribed by the statute of limitations as a 
bar to a suit to recover it, against him? It 


has been held that a purchaser could not be’ 


compelled to accept such title.* Such a title 
is not a marketable title, and no prudent 
purchaser should accept such title, except 
under extraordinary circumstances.* 


(1) Edwards v. Bender, 121 Ala. 82. See 
also Johnson v. Thweatt, 18 Ala. 741, where the 
court said: “The principle is well settled, that 
when a purchaser cannot make out his title but 
by a deed which leads him to another, he can- 
not be a purchaser without notice of this other 
deed, and, of course, of all its provisions. A 
purchaser has the right to call for and examine 
the chain of title to the land he is about to 
purchase; and if he neglects to do this, and 
purchases without seeing the deeds through 
which he is to receive the title, it is his own 
folly; in the language of the authorities, it is 
crasa negligentia, and he cannot protect him- 
self from the consequences of notice, by in- 
sisting upon his own folly, or neglect. The de- 
fendant is, therefore, chargeable with notice 
of the deed of trust; for he derives title under 
it, and consequently with notice that it was 
fraudulent and void against the creditors of the 
grantor.” 

(2) Taylor v. Newton, 44 So. 584. 

(3) Chapman vy. Lee, 55 Ala. 620-1. 

(4) A recent decision holds that a purchaser 
must accept a deed tendered to him, the validity 
of which deed rests upon the uncertainty of 
oral testimony of witnesses who may die or 
move away, or whose memories may fail. 
Ryder v. Johnston, 45 So. 183, 153 Ala. 487. This 





The Court of Appeals of New York, in 
a leading case, says: “A good title means, 
not merely a title valid in fact, but a mar- 
ketable title which can again be sold to a 
reasonable purchaser, or mortgaged to a 
person of reasonable prudence as a secur- 
ity for the loan of money. A _ purchaser 
will not generally be compelled to take a 
title when there is a defect in the record 
title which can be cured only by a resort 
to parol evidence, or when there is an ap- 
parent encumbrance which can be removed 
or defeated only by such evidence; and, so 
far as there are any exceptions to this rule, 
they are extraordinary cases, in which it is 
very clear that the purchased can suffer no 
harm from the defect or incumbrance.’”* 

The reader will observe that in cases 
where resort must be had to parol evidence 
tc cure a material defect in the record title 
of the seller, the title is not marketable. 
This has been carried to the extent in New 
York where a deed which had been on 
record sixteen years was held not to con- 
vey a marketable title where the deed was 
acknowledged by a_ subscribing witness 
whose residence did not appear from any 
part of the record or the officer's certificate 
as required by the statute in that state, and 
this was trwe even though the witness was 
a well-known citizen whose residence was 
widely known, and was established on the 
trial without conflict.® 

Importance of Complete Abstract.—At- 
tention should now be called to the im- 
portance of the abstractor insisting, when 
he is examining the title for his client, that 
the seller furnish ‘him with a complete ab- 
stract of title. An abstract is defined as 


a “condensed history of the title.” 
To correctly advise a _ client upon 
a title, the abstractor must have the 


‘complete history before him; no material 


fact must be left to inference; and the ab- 
stract must show everything that is of 


decision of the supreme court in the Ryder case 
appears to me to be in conflict with the case of 
Chapman y. Lee, and Taylor v. Newton, supra. 
(5) Moore v. Williams, 115 N. Y. 586, 22 N. 
E. 234. 
(6) Irving v. Campbell, 121 N. Y. 353, 24 N. 
E. 821. 





tle 


~W 
on 


ras 
ess 
ny 
ate 
ind 
vas 
vas 
the 





Vol. 71 


CENTRAL LAW JOURNAL. ; 95 








record affecting the title. Suppose, for 
example, the seller furnishes an abstract of 
all that appears of record for the past twen- 
ty years, and suppose the proposed seller 
has been in the actual possession of the 
property for this entire period of time, such 
possession does not necessarily confer a 
title upon the seller which would authorize 
the purchaser to ignore the previous his- 
tory of the title. In the past this has fre- 
quently been done by business men, but 
now no prudent purchaser will be satisfied 
with such an abstract, for the reason that 
a seller may have bought from a person 
having a life estate merely, and the life 
tenant may be still alive, in which case no 
adverse possession has run against the re- 
mainderman.* 

Necessity of Patent Having Issued.—In 
practice it will be found a good rule to in- 
sist upon the seller furnishing a complete 
abstract from the government down to the 
closing of the trade, unless the lot is lo- 
cated in some subdivision which has been 
so frequently examined that it is common 
knowledge that the parties dedicating the 
sub-division had a good title, in which case 
it is usually sufficient to commence the ex- 
amination from the date of the swhb-divi- 
sion, and in such cases abstracts from that 
date are generally accepted among attor- 
neys as being marketable abstracts.* 

Nothing passes a perfect title to public 
lands but a patent; the sole exception be- 
ing a grant by act of Congress. Until the 
issue of the patent, the legal title remains 
in the United States: the entryman has 
only an equity, and if he conveys, his gran- 
tee acquires only an equity; and he does 
not acquire the legal title; in order to es- 
tablish in himself the character of a bona- 


(7) Rosenau v. Childress, 111 Ala. 214. The 
famous Gaines cases, arising in the city of New 
Orleans, involved a litigation of half a century 
and upset possessions of more than forty years. 
Gaines v. Hennen, 24 Howard, 553; Gaines v. 
New Orleans, 6 Wallace, 642. There is now 
pending in the United States Circuit Court of 
Appeals a case from Mobile in which an actual 
possession of seventy-five years is assailed. 

(8) The case of Chevalier v. Carter, 108 Ala. 
563, and 124 Ala. 520, furnishes an _ excel- 
lent illustration of the necessity of going back 
to the government so as to divest the govern- 
ment of its legal title. 


wii 





fide purchaser, so as to be entitled to the 
protection of chancery, a party must show, 
that in his purchase and by the conveyance 
to him, he acquired the legal title.° 

Descriptions.—It should be carefully ob- 
served whether or not the descriptions con- 
tained in the conveyances correctly and 
accurately describe the land. Errors in de- 
scriptions are very easy to make, and es- 
pecially is this true in describing country 
lands. By making it a practice never to 
abbreviate the words in a description, and 
always spell out the numbers, the abstractor 
minimizes the chance of error. 

In order to become an accurate examiner 
of titles, the abstractor must be perfectly 
familiar with the system of describing land 
which prevails in the United States, and 
must be able to construct a ‘diagram of the 
property when it is described according to 
courses and distances, 

Identity of Parties—There is a well-es- 
tablished rule of law that identity. in the 
name of a grantee in one conveyance with 
the name of a grantor in a subsequent con- 
veyance of the same property is prima facie 
proof that the person whd purchased is 
the same who subsequently sold the prop- 
erty. This, however, is not conclusive 
proof, and may be entirely disproven.’® 

If the parties who are selling are not 
personally known the abstractor should 
suggest the advisability of making inquiry 
as to the seller being the identical party 
who purchased, and not rely upon a re- 
buttable presumption of law. 

(9) Hawley v. Diller, 178 U. 8S. 476. So 
long as the government retains legal title it 
has the right to cancel the entry, or change the 
surveys and relocate the boundary lines. 

(10) Let me give an illustration which actu- 
ally happened some ten or fifteen years ago— 
using, of course, fictitious names. Mary Jones, 


wife of John Jones, obtained a deed to a certain 
lot. Afterwards she died leaving surviving her, 


.her husband and one minor child, Tom. A few 


years afterwards John Jones married again, 
and it so happened that his second wife was 
also named Mary. About ten years after the 
death of the first Mary, the second Mary and 
her husband sold the property to a bona fide 
purchaser, and delivered to the purchaser the 
original deed made to the first Mary. Several 
years afterwards the husband died,.and there- 
upon the son sued in ejectment and recovered, 
as the life estate of his father had terminated. 
Fortunately such cases as this do not often 
arise. 
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Purchasing from Heirs—Extreme cau- 
tion should be observed in advising the 
purchase of property from a party claim- 
ing to be the sole heir of a deceased per- 
son. Inheritance is at times difficult ‘to 
prove, and becomes more difficult as the 
years go by and the witnesses move away 


or die. Many states, do not possess, as 


they should, any simple, practical and in-. 


expensive statutory method of perpetuat- 
ing conclusive evidence of inheritance, or 
even of perpetuating prima facie evidence 
of inheritance. It is a good rule when 
writing a deed from the heirs of a de- 
ceased person to set forth the facts show- 
ing how the grantors obtained title by 
inheritance; by so doing declarations are 
placed upon the records, which in the 
course of time, when the grantors die, will 
be persudsive, if not legal, evidence of 
the facts showing such inheritance. 

Under no circumstances should an ab- 
stractor advise a client to purchase from 
alleged heirs without getting from the par- 
ties the date of the death of the ancestor, 
the name of the widow (if any), and the 
names and date of birth of all the children 
ever born to the ancestor. 

By the common law, and under the Stat- 
ute of Descents, immediately on the death 
of an intestate, his lands descend to his 
heirs at law; they are clothed with the 
estate residing in him, and are entitled to 
the possession, if it was vested in him. 
3ut, if the deceased left a will devising 
real estate, it cannot, be recognized as valid 
in any form until it has been admitted to 
probate."? 


(11) Although a will has no validity until 
admitted to probate, yet some period of time 
must elapse between the death of the testator 
and the probate, and it is accordingly held that 
the probate has relation back to the death of 
the testator, and is evidence of the title of the 
devisee vesting at that time. Goodman v. Win- 
ter, 64 Ala. 429. But see the case of Touart 
v. Rickert, 50 So. 896. In this case, 
three years after the death of the ancestor, one 
Touart purchased from the sole heir in pos- 
session, in ignorance of an unprobated will held 
by a person not in possession, and four years 
after Touart’s purchase, and seven years after 
the death of the ancestor, a will was admitted 
to probate without notice to Touart. Eject- 
ment was brought against Touart by the de- 
visee claiming under the will, and the lower 
eourt gave the general affirmative charge in 





Purchases at Judicial Sales —In the event 
that an abstractor be called upon to ad- 
vise a client as to whether he shall buy at 
a judicial sale or from an assignee in bank- 
ruptcy, he will find that his client will nor 
only be charged with notice of whatever 
appears of record, and of the rights ot 
parties in possession, but as he is not in 
the eye of the law a bona-fide purchaser, 
and cannot be, notwithstanding he pay full 
value and without notice, he is by an un- 
just rule of law charged with all secret 
and unrecorded equities held by third per- 
sons not in possession of the land. 

The application of such an unjust rule 
is illustrated in many cases, but for illus- 
tration we Select the case of Smith v. Per- 


favor of the devisee. On appeal the Supreme 
Court of Alabama said: “In this case the will 
under. which the appellee claimed title was not 
probated until seven years after the death of 
the testatrix. Nevertheless the interest de- 
vised by the will to the appellee took effect 
immediately upon the death of the testatrix.” 
This decision, by the erroneous application of 
well settled principles, has completely upset 
the legal profession in the state of Alabama, 
and has made doubtful the title of practically 
all the land in the state. In the Goodman case, 
upon which the Touart case was decided, the 
will of the testator was probated in Georgia in 
1840, but was not probated in Alabama until 
1846. Prior to the probate in Alabama, the de- 
visees, who were also the heirs, made a parti- 
tion which they were directed by the will to 
make. In 1851, which was five years after the 
will was probated in Alabama, Winter bought 
from One of the devisees the share alloted to 
her in the partition, her title under the will 
being merely a life estate. You will thus see 
that Winter could not have been a bona fide 
purchaser without notice of the will, for the 
reason that he bought after the will had been 
probated. The Touart case was entirely differ- 
ent. When Touart purchased, a will had not 
been probated, and had not even been found; 
the heir did not claim under any will, and Tou- 
art had no notice whatever of any will. The 
Goodman case made a correct application of the 
fiction of law known as “relation” against the 
claims of a party who had purchased from an 
heir with constructive notice of a probated will. 
The decision in the Touart case, without point- 
ing out the facts in the Goodman case, and 
without discussing the doctrine of “relation” 
applied this fiction of law to defeat the rights 
of an innocent bona fide purchaser without 
notice of an unprobated will. See also 24 A. & 
E. Enc. of Law (2nd Ed.), 277 and cases cited. 
For authorities directly contrary to Touart v. 
Rickert, see Slaton v. Singleton (Texas), 9 S. 
W. 876; Van Syckel v. Beam (Missouri), 19 S. 
W. 946; Catholic University of America v. 
Boyd (Illinois), 81 N. E. 363; Bliss v. Seeley 
(Illinois), 61 N. E. 524; White v. Keller, 15 C. 
C. A. 688; McCormick v. Sullivant, 10 Wheaton 
(U. S.), 203. 
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ry? as from it we can draw two very 
valuable lessons. In this case Madison 
Perry was a trustee, under appointment 
of the chancery court, to hold an estate, 
and was authorized to invest the trust 
funds in the purchase of real estate. He 
invested a part of the funds in real estate, 
taking the title in himself individually, the 
deed not disclosing the use of the trust 
funds. Soon thereafter he became a vol- 
untary bankrupt, and in the schedule of 
his assets surrendered the lands, without 
stating the character of his title. The as- 
signee in bankruptcy made a sale of the 
lands at public outcry, at which sale Smith 
purchased and paid the purchase money, 
and received a conveyance of the land 
from the assignee. The purchasers at the 
assignee’s sale had no notice of the equity 
asserted by the beneficiaries in the trust 
estate, and the only question before the 
court for decision was whether Smith was 
entitled to protection as a bona-fide pur- 
chaser for a valuable consideration with- 
out notice, and they held that he was not.’® 


(12) 56 Ala. 266. 

(13) The court in this case said: “The sale 
by an assignee, of lands surrendered by the 
bankrupt, is of the estate, the title of the bank- 
rupt; that of which the bankrupt was divested, 
and with which he was clothed by the assign- 
ment. In the language of the conveyance made 
by the assignee to the appellants, it is ‘the 
right, title, interest and estate,’ which the 
bankrupt had in the lands, at the time of filing 
his petition. It is not a sale of specific lands, 
of which the vendor has, and conveys, an ap- 
parently indefeasible legal title. The transac- 
tion is, in form, and in fact, a mere sale and 
purchase of such right and title as the bank- 
rupt had, and as passes to the assignee. It 
may appear to be a perfect legal title, and the 
conveyances under which it is deduced may 
not afford the least evidence of the equity bind- 
ing it. The purchaser contracts for it, with all 
its encumbrances—contracts to succeed to the 
title of the bankrupt, and not for the fee, or an 
unincumbered estate. An innocent purchaser, 
holding the legal title, acquired by a convey- 
ance purporting to pass, not the mere title of 
the grantor, but a defined estate in lands, is 
protected against prior equities. A purchaser 
of the estate of another, without regard to its 
quality, has not the equity of an innocent pur- 
chaser. His contract is satisfied, when that es- 
tate passes to him, whether it is legal or equi- 
table—whether it is a naked legal] title, sub- 
ject to an equity by which it may be at any 
time divested, or whether it may prove an in- 
defeasible legal and equitable estate. Hence, 
the authorites seems to be uniform, that one 
holding under a mere quitclaim conveyance, 
which assumes to pass only the title of the 





Tt is the well settled law of most states 
that at all judicial sales the maxim of ca- 
veat emptor (let the purchaser beware) 
applies, and one cannot rely upon any 
statements made by the officer or commis- 
sioner making the sale; and after the sale 
has been confirmed, the purchaser cannot 
refuse to accept the property because the 
parties to the suit had no title. He is com- 
pelled to take the property, and has not 
even the protection of a bona-fide purchas- 
er without notice of secret equities." 

The second valuable lesson which comes in 
right here is: Do not write quitclaim deeds 
of a grantor’s interest. If a client is in good 
faith buying land, do not write such a deed 


_as will in the eye of the law prevent his 


being a bona-fide purchaser. If the seller 
will not sign a warranty deed, then write 
a statutory warranty deed, and if the seller 
will not sign this, then write a quitclaim 
of the property itself, and not merely a 
quitclaim of the grantor’s interest in the 
property. ; 

Inquiring as to Possession—When an 
attorney examines the title of land, it is 
not ordinarily expected of him to make a 
personal inspection of the land to ascer- 
tain if the seller or mortgagor is in actual 
possession of the property. Such is the 
duty of the client, and it is always advis- 
able to call the attention of the client to 
this duty resting upon him. 


grantor, is not an innocent purchaser, entitled 
to protection against prior equities.” 

(14) If a party buys at such a sale and then 
has any reason to suspect any secret equities 
existing, he may possibly protect himself by 
reselling the property to some bona fide pur- 
chaser without notice of such equity, and by 
executing a statutory warranty deed, the sub- 
purchaser will be protected against such secret 
equities, and the vendor cannot be held liable 
on his warranty. But the safest course would 
have been to have had some third person buy 
in the property, and then obtain a statutory 
warranty deed from him. See Dudley v. Whit- 
ter, 46 Ala. 664. 

(15) The case of City Loan & Banking Com- 
pany v. Poole, 149 Ala. 164, 43 So. 13, 
well jllustrates the danger of buying or taking 
a mortgage without inquiry as to the claims of 
the party in actual possession of the property. 
The facts in this case were that on December 
16, 1903, one Poole purchased a house and lot 
from one Bowman and paid him the purchase 
money and moved into the house, but Bowman 
did not give Poole any deed to the property. 
Nine months afterward Bowman sold_ the 
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Covenants Running With the Land.—lIt 
jrequently happens that when the owners 
of a large tract of land :djacent to a city 
sub-divide the property for residential pur- 
poses, they execute and have recorded an 
agreement or covenant, providing a certain 
general scheme for the improvement or 
development of the property, and execute 
deeds to the different purchasers of ‘the 
various lots, which deeds either contain in 
full the covenants restricting the use which 
the several grantees may make of their 
premises, or the deed may state generally 
that the property is conveyed subject to 
the covenants and restrictions as contain- 
ed in the agreement of record. “In such 
cases the covenant is enforceable by any 
grantee as against any other, upon the 
theory that there is a mutuality of cove- 
nant and consideration, which binds each 
and gives to each the appropriate remedy. 
Such covenants are entered into by the 
grantees for their mutual protection and 
‘ benefit, and the consideration therefor lies 
in the fact that the diminution in the value 
of a lot burdened with the restrictions is 
partly or wholly offset by the enhancement 
in its value due to similar restrictions upon 
all. the other lots in the .same tract.”!® 

Such “building schemes” usually pro- 
hibit the re-subdivision of any lot or lots 
in the original tract, and provide that not 
more than one dwelling with outhouses 
and servants’ quarters shall be erected on 
any lot; it is usual to stipulate that no 
dwelling of less cost than a certain amount. 
exclusive of servants’ quarters and out- 
houses, shall be erected, and that no por- 
tion of the dwelling shall be nearer than 
a certain number of feet from the street, 
and shall not be nearer than a certain num- 
ber of feet from the side lines of the lot; 


property again to one Prude, who in turn sold 
to the City Loan & Banking Company. The 
court, of course, held that Poole being in pos- 
session under a contract of purchase, the sub- 


sequent purchaser from Bowman was put on 
- 


notice as to Poole’s rights. 

(16) Korn v. Campbell, 192 N. Y.. 490, 85 N. 
E. 689; Morris v. Tuscaloosa Mfg. Co., 83 Ala. 
565. “A grantee who accepts a deed with a 
covenant imposing duties upon him is as much 
bound by such covenant as though he had sign- 
ed and sealed the deed.” Druecker v. McLaugh- 
lin, 85 N. E. 647. 





that no fence of any kind shall be located 


on any lot within a certain number of 
feet from the street, and the height of the 
fence around the rear of the lot shall not 
exceed a certain number of feet. It is 
sometimes stipulated that no carriage ways 
shall be constructed out of the front of 
the lots, but that all vehicles shall ‘enter 
from an alley in rear; that no cows, hogs, 
sheep, goats or horses shall be kept upon 
the premises. Of recent years, and espe- 
cially in the south, it is usual to stipulate 
that no person of African blood in any 
degree whatever, shall own property in 
said sub-division, or reside therein, unless 
a servant of the owner or tenant, and 
that any conveyance or lease to any such 
person of African blood shall be utterly 
void, both at law and in equity. 

Should an abstractor be called upon to 
examine the title of any lot the title of 
which is subject to any restrictions, he 
should call the attention of his client es- 
pecially to such covenants, for the reason 
that they run with the land and can be 
specifically enforced by bill in: equity by 
any lot owner in the subdivision.’* 

Taxes—It is very important that the 
taxes should be paid, and it is very im- 
portant that the abstractor should careful- 
ly examine the description in order to see 
that the property described in the tax 
assessment fully describes the property 
being examined. 

There has been a great deal of loose- 
ness in giving tax assessments, so that 
it frequently happens that by being care- 
less people pay taxes upon property which 
they do not own, and thereby their own 
property escapes taxation. In such cases 
it usually happens that the back tax com- 
missioner assesses the property as an es- 
cape and forces the payment of the taxes 
again. 


(17) For example, it is usual in such “build- 
ing schemes” to prohibit the erection upon any 
lot of any store, shop, warehouse or other 
structure devoted to business. If a client is 
buying a corner lot with the idea of conduct- 
ing a “corner grocery” thereon and the ab- 
stractor fails to point out the covenant pro- 
hibiting this, the client will very likely find 
himself enjoined by a decree of the Chancery 
Court, and the abstractor will find him himself 
trying to pacify an angry client. 
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Typographical Errors—The abstractor 
should carefully read the names in the 
deeds, for at times even typographical 
errors in names will prevent deeds being 
self-proving.™* 

What to Advise When Title is not Mar- 
ketable—We will now consider briefly 
what should be done by a person who has 
an estate in fee simple, yet possesses an 
unmarketable title. Bear in mind always 
that there is a great difference between an 
estate in fee simple and a marketable title. 
A person may have an estate in fee sim- 
ple acquired by deeds which are not self- 
proving, or acquired by adverse posses- 
sion. He may have a title upon which he 
could defend any suit brought against him 
to recover the property, and yet not have 
a marketable title. He may have a per- 
fect unbroken record title and yet it is 
conceivable that peculiar circumstances 
may exist which would render the title 
so doubtful that purchasers would be 
afraid to accept the property. 

What is then the remedy of a person 
who is in possession of property claiming 
to own the same in his own right, and 
whose title thereto is denied or disputed 
by certain parties who claim or are re- 
puted to claim some interest in the prop- 
erty? The person in possession, under 
such circumstances, can file’a bill for the 
purpose of quieting the title, calling upon 
the adverse party to set forth and specify 
his title or claim to the property. Such 
bills have accomplished much in making 
titles marketable, and wherever there is a 
reasonable doubt as to the title being mar- 
ketable, he should advise a resort to such 
proceeding. Such bills are resorted to ir 
cases where there is a break in the legal 
title or an outstanding title, legal or equit- 
able, shown by the records. Usually in 
such cases the reputed claim is very old 
and nothing can be ascertained as to the 
residence of such adverse party, or wheth- 
er he be still alive, or if dead, who are his 
heirs and where they reside. In such cases 


(18) <A good illustration of this is the case 
of Powers v. Hatter, 152 Ala. 636. The reporter 
did not set forth the facts in reporting this 
case, yet the facts were that a deed was signed 
by Norman Gilbert, but in the certificate of 
acknowledgment the grantor’s name was Mor- 
man Gilbert—merely a difference in the letter 
“N” and “M.” The supreme court said: “The 
acknowledgment to the Gilbert deed was not 
good, as it set out an entirely different person 
from the one signing the same, and was not, 
therefore, self-proving under the enabling act 
as to recording conveyances.” 





the parties are brought into court by pub- 
lication. 

But an attorney should be very cautious 
in filing such bills, without being certain 
of success. He should remember that he 
is inviting a law suit; he is bringing to the 
attention of. the world, by advertisement 
in the newspapers, the weakness of his 
client’s title, and unless he is positive that 
his client has a title by adverse possession, 
it will be better to wait until his client 
has indisputable proof of a title by adverse 
possession. He should not file such a bill 
until he has carefully consulted with his 
client as to the chances of winning in the 
event the adverse claimants propound their 
claim and litigate the case. It has occa- 
sionally happened that people have lost 
valuable property by the premature filing 
of such bills. Even when a final decree is 
obtained quieting the tithe, the decree is 
not absolute for certain definite periods of 
time as may be fixed by statute.?® 

Conclusion.—In conclusion, let it be said 
that the examination of titles involves very 
careful and painstaking work. It requires 
a thorough knowledge of the law of real 
property, which can only be acquired by 
hard study and actual experience. The ab- 
stractor must be careful in every detail, 
ever on the watch lest theré exists some 
defect which, unnoticed by him, might 
arise in after years to the prejudice of his 
client. f 

Epwarp W. Fairu. 

Mobile, Ala. 


(19) Smith v. Hunter, 241 Ill. 514, 89 N. E. 
686. 








OPEN ACCOUNT—PAYMENT. 





POLLAK v. WINTER. 





Supreme Court of Alabama, Jan. 13, 1910. 
51 So. 998. 





Though as a general rule the burden of prov- 
ing a negative averment is not on plaintiff, 
still in an action on an open account plaintiff 
does not overcome the burden by merely show- 
ing the rendition of service and value of same, 
but must offer some proof that it was not paid. 

ANDERSON, J.: As a general rule the bur- 
den of proving a negative averment is not upon 
the plaintiff, but this rule does not seem to 
prevail in actions upon an open account, as 
distinguished from a stated or uncontroverted 
one; and when suit is brought upon an open 
account the plaintiff does not overcome the 
burden. by merely showing the rendition of 
service and the value of same, but must offer 
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some proof that it was not paid for when ren- 
dered or when due. Rice v. Schloss, 90 Ala. 
416, 7 South. 802; Cook v. Malone, 128 Ala. 
664, 29 South. 653; Enis v. Harris, 103 Ala. 
330, 15 South. 834; 16 Encyc. of Pl. & Pr. 174- 
179; Van Giesen v. Van Giesen, 10 N. Y. 316; 
Lent v. New York R. R. Co., 180 N. Y. 504, 29 
N. B. 988; Great Western Railroad v. Bacon, 
30 Ill. 347, 88 Am: Dec, 199. All the authori- 
ties seem to agree that payment after a breach 
is new matter, to be specially pleaded and prov- 
en by the defendant, and, while they are di- 
vided as to whether or not the plaintiff must 
prove non-payment when due or at maturity, 
the weight is with the holding of this court, 
and seems to proceed upon the theory that 
the plaintiff must prove a breach of the con- 
tract sued on, and in order to do this he 
must show that his debt was not 
paid when contracted or at maturity. After 
the plaintiff shows a breach of con- 
tract, and the defendant relies upon payment 
subsequent to said breach, he must plead and 
prove payment, which said subsequent payment 
cannot be shown under the general issue. 

The plaintiff in the case at bar, not having 
shown a breach of the contract sued on, was 
not entitled to the general charge, which was 
erroneously given by the trial court, inasmuch 
as the defendant interposed a plea of the gen- 
eral issue. The judgment of the circuit court 
is reversed and the cause is remanded. 


Note.—Prima Facie Case in Action on Open 
Account—The opening sentence of the opinion 
in the principal case appears to us an extraor- 
dinary announcement. And an examination in- 
to the cases cited by the opinion, instead of al- 
laying our wonder, rather serves to increase it, 
for as we read those cases there seems no sup- 
port whatever for the distinction so unequivocally 
stated. 

Thus in Cook v. Malone, supra, the qnestion 
was of there being a sale of cotton by defend- 
ant to plaintiff, the price of which he claimed as 
a set-off. Presumptively the delivery of the cot- 
ton was to be instantly accounted for, but mere 
delivery would not of itself establish the se‘-off, 
if along therewith cash as in an ordinary sale 
was to be concurrent with delivery. 

But this is not the case of extending credit. 
At the end of a day’s transaction in such sales as 
in the Cook case, no liability would be presumed 
to have remained, while the exact contrary is true 
where indebtedness intervenes. Therefore the 
strict limitation of the words: “As applied to 
that issue,” used in the Cook case. 

Enis v. Harris, supra, referred, or seems to 
have referred, merely to the sufficiency of a 
statutory affidavit to a verified account. The 
Van Geisen case decided nothing more than 
‘that an allegation of non-payment of a promis- 
sory note is met by an averment of payment in 
the answer, and surely it would hardly be claimed 
that the introduction in evidence of defendants’ 
promissory note would not make out a case. 

The Lent case was a suit upon an award and 





it was held that the complaint was defective in 
not alleging breach in non-payment. But the 
principal case concedes that the general rule 
is that a negative averment need not be proved. 
Therefore, how is it pertinent to cite authority 
as to the necessity of making such an averment? 

But while there are not many cases directly 
on the point, we do find some, and the reason 
we do not find more is very strongly suggested 
in Fergusson & Wheeler v. Dalton, infra. It 
seems to us first, that ordinarily and naturally 
plaintiff does swear the account is unpaid, and, 
secondly, the general rule that payment is an 
affirmative defense to be pleaded is taken to be 
a conclusive answer to any such suggestion. 


The following cases are set forth in substance 
to speak for themSelves, and no discussion is 
gone into about the necessity of proving a nega- 
tive averment. The ruling of the principal case 
presents a narrow, arbitrary declaration and not 
upon any theory that such an averment sounds 
any differently in a complaint on an open ac- 
count than on a note as a pleading. 


In Ferguson & Wheeler v. Dalton, 158 Mo. 
323, 59 S. W. 88, the action was by the assignee 
of an open account and the petition alleged a 
contract with defendant’s testator for work and 
services, performance by plaintiff's assignor, their 
reasonable value and that the same had not been 
paid for. The trial court gave an instruction that 
plaintiff was not entitled to recover because he 
had not shown non-payment. The court says: 
“Counsel for respondent insists that it is not 
enough to prove that work has been done under a 
contract to establish a debt, but further proof that 
it was not paid for and was due _must be made 
before a judgment can be recovered. This is a 
misconception of the burden resting upon plain- 
tiffs in an action like the one at bar. Payment is 
a matter of defense that must be affirmatively 
pleaded, if it is to be made availing to the defend- 
ant. Here, however, the plaintiffs, by the instruc- 
tion given, are denied the right to have submit- 
ted for the consideration of the court, their 
cause of action shown, unless in addition to 
showing defendant’s liability, they go one step 
further and show that the same had not been 
discharged by payment. In other words, plain- 
tiffs are to be called upon to show the non- 
existence of the affirmative averments of de- 
fendant’s answer before the defendant is re- 
quired to show their existence. Certainly a most 
new and novel course of judicial procedure. The 
bare statement of the proposition is the com- 
pletest possible demonstration of its error. No 
amount of reasoning or citation of authority 
could present to view the fallacy of the conten- 
tion with more distinctness. Respondent’s con- 
tention is utterly untenable.” This case was 
preceded by that of State ex rel v. Peterson, 142 
Mo. 526, 39 S. W. 453, which was an action on 
the bond of a constable for breaches in failure to 
pay over to a justice of the peace, fees belonging 
to relator collected by the constable. There was 
no plea of payment, but only of the general issue. 
The court held that failure to account was a ma- 
terial fact necessary to give a cause of action and 
it was necessary both to be averred and proven 
and proof to the contrary could be given under 
a general denial. The court said ordinarily plea 
of payment is necessary and proof is new matter. 

In Langstaff Hdw. Co. v. Wallace (Miss.), 28 
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So. 871, the opinion recites that plaintiff brought 
suit upon an open account and, “after full proof 
of the claim asked for a peremptory instruction, 
which was refused, whereupon the court gave 
a peremptory instruction for defendant.” Then 
the opinion goes on as follows: “The idea of the 
learned court seems to have been that plaintiff 
below should have proven that the account sued 
on was unpaid. Such defense was not made, 
and if it had been made, it would have devolved 
upon the defendant to have proven the payment. 
The evidence of the plaintiff below clearly en- 
titled it to a verdict.” 

In Barker v. Wheeler, 62 Neb. 150, 87 N. W. 
20, the prior case of Clark v. Mullen, 16 Neb. 
481, that payment at the time goods were sold 
and delivered and before a cause of action arose 
could not be shown unless specially pleaded. 
Then the court goes on to say: “But neither this 
court, nor any other so far as we know, has ever 
held in an action on an official bond or other 
bond of indemnity that the plaintiff was, by a 
plea of general denial relieved of the necessity 
of proving the loss or injury out of which arose 
his right of action. The defendants did not by 
their bon become indebted to the plaintiff; their 
promise was to make good any loss that the pub- 


‘lic or individuals might sustain by reason of the 


official misconduct of Eller.” Therefore the 
court said it Was illogical to hold that a gen- 
eral denial was like a plea of non-assumpsit. 

In Arnold v. Cole, 42 W. Va. 663, 26 S. E. 312, 
there was an action of covenant for covenant 
broken for rent due and the statute pro- 
vided that: “In a suit for debt the defendant 
may at the trial prove and have allowed against 
such debt any payment or set-off which is so de- 
scribed in his plea.” Such suit was held to be 
within the statute. “It matters not what the 
form of the suit, if it is for a debt.” It was 
held error to allow proof of payments claimed but 
not described in plea of payment. 

In Harder v. Continental Printing Co., 117 N. 
Y. Supp.toor, the suit was upon an open account 
for goods, wares and merchandise, the complaint 
alleging their reasonable value to be $1,427.27, “of 
which defendant has paid on account $400, leav- 
ing a balance due to plaintiffs from defendant of 
$1,027,27.”". The answer was a general denial. 
Defendant was not allowed to show certain facts 
which would have affected the alleged balance, 
though plaintiffs in establishing that balance went 
into certain agency matters out of which came 
the $400 credit, and what defendant sought to 
show was an extension of proof along these 
lines. The court said: “It is true that the 
answer is a general denial only, and payment is 
an affirmative defense. * * * A general denial, 
however, permits defendant to controvert by evi- 
dence anything which plaintiff is bound in the 
first instance to prove in order to make out his 
case, or anything he is permitted to prove for 
that purpose under the complaint. Under the 
allegation of the complaint that $400 had been 
paid to plaintiffs by defendant on account, plain- 
tiffs were allowed to show what purported to be 
such payments, and thus the door was opened to 
defendant to show such payments were really 
made to Buckham, under a complete settlement 
with him before plaintiffs discovered the alleged 
agency of Buckham. So that, although payment 
is usually an affirmative defense that should be 
pleaded, still urtder the allegations of the com- 





plaint and the proofs presented at the trial by the 
plaintiffs herein, defendant was at liberty to 
show that plaintiff’s aiiegations and proofs were 
untrue.” There was a reversal with all concur- 
ring. 

A later New York case in Appellate Division, 
the Harder case, supra, being by Supreme Court 
in Appellate Term, the distinction between an 
action on an account and one on account stated 
is illustrated.. Little v. McClain, 118 N. Y. S. 
916, 134 App. Div. 197. In this case the suit was 
by the assignee of insolvent firm of stockbrokers. 
Plaintiff's only evidence was “an account ren- 
dered.” There was not a particle of testimony 
that money had been actually advanced by the 
stockbrokers and the trial court directed a ver- 
dict for defendant. Defendant was permitted 
after assenting to the account by silence to im- 
peach it. But the appellate division said: “But 
all of this testimony was of no conseqyence, if 
there was an account stated, in the absence of 
fraud or mistake.” The case was reversed. This 
case shows, as it seems to us, that the principal 
case overlooks the precise office in evidence of 
an account stated. It obviates merely proof of 
services rendered or of merchandise sold, but 
when account is proven otherwise, the position 
of plaintiff ‘with all presumptions in his favor 
about indebtedness being undischarged ought to’ 
be the same. With an obligation in writing, pos- 
session of plaintiff imparts a presumption, but 
there is no question of possession to arise about 
an account stated. Indeed, the showing is that 
defendant has come into possession of the writ- 
ing. 

In Williams v. Smith, 29 R. I. 562, 72 Atl. 
1093, the action was for money had and re- 
ceived. The court said: “The plaintiff charged 
the defendant with taking her money and with 
keeping the same. The defendant admits. the 
taking, but asserts that he has paid the money 
to the plaintiff. The burden of proving payment 
is upon the defendant. When the defendant ad- 
mitted that he received the plaintiff’s money, her 
case was proved; even if it had not been proved 
before.” 

Here the Alabama court might claim that a 
direct admission like this is equivalent to an ac- 
count stated, but it was not technically such. It 
was evidence coming up on the trial. It was 
merely proof carrying a presumption. It is hard 
to say why, if one sort of proof establishes the 
same prima facie situation as another sort, dis- 
similar presumptions should arise. 

The high rank of the Alabama court rather 
challenges an investigation of that which is held 
by the principal case, and we confess surprise that 
there is discovered so very little of appositeness 
in the cases cited in support thereof. 

Proof is proof, it seems to us, and when it 
establishes prima facie a liability that can only 
be discharged by payment, what difference does 
it make how that liability is established, if how- 
ever it is established it is by competent proof? 
Payment is as good against a stated account as 
against an open account and no better. And lia- 
bility is as strong on one as the other. Indeed, 
it presumably arises in the same way, that is to 
say, the liability is for goods or services, in the 
one case acknowledged, in the other established 
otherwise. But acknowledgment, like other evi- 
dence, relates back. be: 
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NEWS ITEM. 


1910 MEETING OF THE AMERICAN BAR 
ASSOCIATION. 

The thirty-third annual meeting of the asso- 
ciation will be held at Chattanooga, Tennessee, 
on Tuesday, Wednesday and Thursday, August 
30 and 31, and September 1, 1910. 

The sessions of the association will be at 10 
o’clock a. m. on Tuesday, Wednesday and Thurs- 
day; at 8 o’clock p. m. on Tuesday, and at 8:30 
o’clock p. m. on Wednesday. The meetings will 
be held in the Aldermanic Chamber, Municipal 
Building, with the exception of the meeting on 
Wednesday night, August 31, which will be held 
at the Albert Theater, corner 1ith and Bond 
streets. 

The sessions of the Section of Legal Educa- 
tion will be on Wednesday and Thursday, Au- 
gust 31 and September 1, at 9 o’clock a. m. The 
meetings will be held in the United States Dis- 
trict Court Room, Federal Building. 

The session of the Section of Patent, Trade- 
Mark and Copyright Law will be on Monday, 
August 29 at 2:30 o’clock p. m, and the meet- 
ing will be held in the Council Chamber, Munici- 
pal Building. ’ 

The Comparative Law Bureau will hold its 
session on Monday, August 29, at 2:30 o’clock 
p. m. The meeting will be in the Board of 
Education Room, Municipal Building. 

The tenth annual meeting of the Association 
of American Law Schools will be on Monday, 
August 29, at 8 o’clock p. m., and Tuesday, Au- 
gust 30, at 8 o’clock p. m. The Monday night 
meeting will be held in the Aldermanic Cham- 
ber, Municipal Building, and the Tuesday night 
meeting in the Council Chamber, Muncipal 
Building. 

The twentieth annual conference of the Com- 
missioners on Uniform State Laws will begin its 
sessions on Thursday, August 25, at 10 o’clock 
a. m., being Thursday of the week previous to 
the meeting of the American Bar Assocation. 
The meetings will be held in the United States 
District Court Room, Federal Building. 

The General Council will meet in the Council 
Chamber, Municipal Building. The first meet- 
ing of the General Council will be Monday, Au- 
gust 29, at 9:30 o’clock p. m. 

The executive committee will hold its first 
meeting in the Green Parlor of the Hotel Pat- 
ten, mezzanine floor, on Monday, August 29, at 
8:30 o’clock p. m. 

PROGRAMME OF THE ASSOCIATION. 

Tuesday morning, August 30, 10 o’clock.—The 
President’s Address, by Charles F. Libby, of 
Maine, communicating the most noteworthy 
changes in statute law on points of general in- 
terest, made in the several states and by con- 


gress during the preceding year. Nomination 
and election of members. Election of general 
council. Report of the secretary. Report of 


the treasurer. Report of the executive commit- 
tee. 

Tuesday evening, August 30, 8 o’clock.—Re- 
ports of standing committees and discussion of 
reports. (See Report of 1909, page 718, giving a 
memorandum of subjects referred). On Juris- 
prudence and Law Reform. On Judicial Ad- 
ministration and Remedial Procedure. On Le- 
gal Education and Admissions to the Bar. On 
Commercial Law. On International Law. On 
Grievances. On Obituaries. On Law Reporting 
and Digesting. On Patent, Trade-Mark and 












On Uni- 
Report of 


Copyright Law. On Insurance Law. 
form State Laws. On Taxation. 
Comparative Law Bureau. 

Wednesday morning, August 31, 10 o’clock.—- 
A paper by W. A. Henderson, General Solicitor 
of the Southern Railway Company, of Washing- 
ton, D. C., on “The Development of the Honor- 
arium.” Discussion upon the subject of the 
paper. Unfinished Standing Committee Reports. 

Reports of Special Committees and Discussion 
of Reports. (See Report of 1909, page 719). On 
Title to Real Estate. To suggest remedies and 
formulate proposed laws to prevent delay and 
unnecessary cost in litigation. To present to 
the congress bills relating to Courts of Ad- 
miralty. 

Wednesday evening, August 31, 8:30 o’clock 
(Albert Theater, cor. 11th and Bond streets).— 
The annual address by Woodrow Wilson, LL.D., 
of New Jersey, on “The Lawyer and the Com- 
munity.’”’ Unfinished Committee Reports. 

Thursday morning, September 1, 10 o’clock.— 
A paper by Charles W. Moores, of Indianapolis, 
Indiana, on “The Career of a Country Lawyer— 
Abraham Lincoln.” Discussion upon the sub- 
ject of the paper. Nomination of Officers. Un- 
finished business. Miscellaneous business. Elec- 
tion of Officers. 


The annual dinner will be given by the Asso- 
ciation at 7:30 o’clock p. m., on Thursday, Sep- 
tember 1. A charge of $3.00 for dinner tickets 
will be made to each member and delegate. 
The balance of the dinner expense will be paid 
for by the association. 

The Green Parlor of the Hotel Patten, mezza- 
nine floor, will be open as a reception room for 
the use of the members of the Association and 
delegates, during the meeting. 

Members and delegates are particularly re- 
quested to register their names, as soon as con- 
venient after their arrival, in the Register of 
the Association, in the Green Parlor in the Hotel 
Patten in order that the list of those present 
may be complete. During the sessions of the 
Association the Register will be kept at the 
place of meeting. 

It is desirable that all nominations of new 
members, as far as possible, should be submit- 
ted to the General Council at its first session on 
Monday evening. The mode of nomination will 
be found below, and forms will be furnished by 
the secretary, if desired. Any nomination put 
in proper form and sent to the secretary before 
the meeting will be submitted to the General 
Council at its first session. 

The Executive Committee will act on any 
nominations for elections made under the last 
clause of Article IV, if sent to the secretary 
prior to August 10. Forms will be furnished 
on application. 


ENTERTAINMENT. 

Tuesday, August 30.—vVisit by trolley to 
Chickamauga Park. Exhibition drill by the 
Eleventh Cavalry, Col. James M. Parker, com- 
manding. Trolley cars and automobiles leave 
Hotel Patten at 2:30 o’clock p. m. The mem- 
bers and delegates will pay their own expenses. 

Wednesday, August 31.—Trip by steamer on 
Tennessee river to Shell Mound, Alabama, with 
supper served on board the boat. Leave wharf 
foot of Market street at 2 o’clock p. m. A 
special train will bring the members back to 
Chattanooga. On this trip the members and 
delegates will be the guests of the Chattanooga 
and Tennessee Bar Associations. 

Thursday, September 1.—Visit to Lookout 
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Mountain. Special cars will leave Hotel Patten 
at 2:45 o’clock p. m: Light lunch will be served 
on Lookout Mountain at Point Park. On this 
trip the members and delegates will be the 
guests of the Chattanooga and@ Tennessee Bar 
Associations. 


PROGRAMME OF THE SECTION OF LEGAL 
' EDUCATION. 

The sessions will be held in the United States 
District Court Room, Federal Building, on the 
mornings of Wednesday, August 31, and Thurs- 
day, September 1, at 9 o’clock a. m. 

Wednesday morning.—Annual address of the 
Chairman of the Section, William O. Hart, of 
Louisiana. Formal presentation of the report 
of the Committee on Standard Rules for Admis- 
sion to the Bar, by Lucien H. Alexander, of 
Pennsylvania, Chairman of the Committee. Pa- 
per by Edward S. Cox-Sinclair, Barrister-at- 
Law, London, England, member of the Interna- 
tional Law Association, on “Requirements for 
Admission to the Bar in Great Britain and her 
Possessions, and on the Continent of Europe: a 
General Survey.” Paper by Andrew R. .Mc- 
Master, Advocate, Montreal, Canada, on “Regu- 
lations governing admission to the Bar in the 
Province of Quebec, Canada.” Paper by Allen 
G. Hall, Dean of the Law Department of Van- 
derbilt University, on “The Duty of the Law 
Schools as Respects Admission to the Bar.” Dis- 
cussion of the papers presented. 

Thursday morning.—Discussion of the Report 
of the Special Committee upon the Conferring 
of the LL.B. Degree. Discussion of the Report 
of the Committee on Standard Rules for Admis- 
sion ‘to the Bar. 


PROGRAMME OF THE SECTION OF PATENT, 
TRADE-MARK AND COPYRIGHT LAW. 

The meeting will be held in the Council Cham- 
ber, Municipal Building, Chattanooga, Tennes- 
see, on Monday, August 29, at 2:30 o’clock p. m. 
Address of the Chairman, Robert S. Taylor, of 
Fort Wayne, Indiana. Paper by Hugh K. Wag- 
ner, of St. Louis, Missouri, on “Mechanical 
Equivalents.” Discussion of the paper will fol- 
low. j 
PROGRAMME OF THE COMPARATIVE LAW 

BUREAU. 

The annual meeting will be held in the Board 
of Education Room, Municipal Building, Chatta- 
nooga, Tennessee, on Monday, August 29, at 2:30 
o’clock p. m. The order of business will be as 
follows: Reading of Minutes. Annual Address 
of the Director, Simeon E. Baldwin, of New 
Haven, Connecticut. Treasurer’s report. Re- 
port to American Bar Association. Report of 
Special Committee on Translations of Laws of 
Insular Possessions. Discussion of submitted 
topics. Election of Officers and Managers. 
New business. 


PROGRAMME OF THE ASSOCIATION OF 
AMERICAN LAW SCHOOLS. 

The tenth annual meeting will be held at 
Chattanooga, Tennessee, on Monday, August 29, 
at 8 p. m., in the Aldermanic Chamber, Munici- 
pal Building, and on Tuesday, August 30, at 8 
p. m., in the Council Chamber, Municipal Build- 
ing. The headquarters of the Association will 
be at the Hotel Patten. Each member of the 
Association is entitled to be represented by not 
more than four voting delegates. The pro- 
gramme of the meetings of the Association, so 
far as now arranged, will be as follows: 

Monday, August 29, 8 p. m.—Annual Address 
of the President, John C. Townes, Dean of, the 
Department of Law, University of Texas, on 





“The Organization and Operation of a Law 
School.” The general topic for discussion at 
this meeting will be the “Honor System as a 
Means of Assuring Integrity of Examinations in 
Law Schools.” Papers on this topic will be pre- 
sented by William Minor Lile, Dean of the De- 
partment of Law, University of Virginia, and 
William Draper Lewis, Dean of the Department 
of Law, University of Pennsylvania. Professor 
W. U. Moore, of the University of Wisconsin, 
and E. G. Lorenzen, Dean of George Washington 
University, will open the discussion on these 
papers. 

Tuesday, August 30, 8 p. m.—Address by 
Baron Uchida, Japanese Ambassador to the 
United States, on “Legal Education in Japan.” 
General discussion of the subject of Baron 
Uchida’s address. At the close of this discus- 
sion business matters requiring action by the 
Association will be presented, as well as the 
report of the Executive Committee. 

W. R. VANCE, Secretary-Treasurer, 
New Haven, Conn. 
CONFERENCE OF COMMISSIONERS ON UNI- 
FORM STATE LAWS. 

The Twentieth Conference will be held in the 
United States District Court Room, Federal 
Building, Chattanooga, Tenn., beginning Thurs- 
day, August 25, 1910, at 10 o’clock a. m. ‘ 

All members of the American Bar Association, 


.and particularly the members of the Committee 


on Uniform State Laws of the American Bar 
Association, as Well as the representatives of 
commercial or other bodies, interested in uni- 
form laws relating to partnership, incorporation 
or any other uniform laws which may be the 
subject of consideration by the Conference, are 
cordially invited to attend. The members of the 
Committee on Uniform State Laws of the Amer- 
ican Bar Association are also invited to take 
part in the preparation, examination and discus- 
sion of bills relating to those matters. 
OFFICERS OF THE ASSOCIATION. 

President, Charles F. Libby, Portland, Maine. 
Secretary, George Whitelock, Baltimore, Mary- 
land. Treasurer, .Frederick E. Wadhams, Al- 
bany, N. Y., Assistant Secretary, Albert C. 
Ritchie, Baltimore, Maryland. 








HUMOR OF THE LAW. 





Frank Klosterman, of Cincinnati, was down 
in Tennessee attending to some legal business 
and hunting up evidence for a client. He was 
anxious to get a statement from an old colored 
woman who was supposed to know a lot that 
she didn’t want to tell. 

“How old are you?” asked Frank. 

“Lordy, I dunno I's so old that I can’t re- 
member,” replied the aged negress 

“Well, give a guess about how old you are,” 
persisted Frank. j 

“Well,” answered the negress, “I been around 
here about a hundred years. I was here when 
the stars fell, and I knew George Washington 
and Adam. Now you can do the guessing.” 


“Yes, I was fined $500 for putting coloring 
matter in artificial butter.” “Well, didn’t you 
deserve it?” “Perhaps. But what made me 
mad was that the judge who imposed the fine 
had dyed whiskers.”—Cleveland Leader. 
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1. Animals—Killing Dogs.—A _ police officer 
of a town held entitled to justify the killing of 
an unmuzzled dog running at large in violation 
of an ordinance.—State v. Clifton, N. C., 67 &. 
E. 751. 

2. Appeal and Error—<Assignment of Error.— 
The appellate court held not required to search 
the record where no evidence is collated in 
the statement under the proposition that a 
charge is not applicable to thg facts.—WMiller v. 
Freeman, Tex., 127 S. W. 302. 

3. ‘New Trial.—Under Court of Practice 
Act 1905, secs. 483, 486, now Gen. Laws 1909, 
ec. 298, secs. 10, 13, held that the superior 
court in a trial without a jury could entertain 
a motion for new trial only for newly-discov- 
ered evidence, so that the Supreme Court can- 
not review exceptions based upon a motion for 
new trial on any other ground.—tThrift  v. 
Thrift, R. I, 76 Atl. 105. 

4. Assignments—Chose in Action.—The right 
to retake possession of personalty, to which 
title is reserved by the seller, is a chose in ac- 
tion and must be assigned in writing.—Swann 
Davis Co. v. Stanton, Ga., 67 S. E. 888. 

5. Unaccepted Draft.—An unaccepted draft 
drawn on no particular fund is not an equitable 
assignment of any fund the drawer may have in 
the hands of the drawee.—McBride v. American 
Ry. & Lighting Co., Tex., 127 S. W. 229. 

6. Associatious—Operation of Telephone.—An 
unincorporated association of farmers organized 
for the purpose of providing themselves with a 
telephone line, each member to pay his propor- 
tionate share of the expenses of construction 
and operation, which is not a partnership or a 
joint stock company, is a voluntary association. 
—Branagan v. Buckman, 122 N. Y. Supp. 610. 

7. Attorney and Client—Disbarment.—Under 
Code Civ. Proc. sec. 287, subd. 2, fact that mis- 











conduct charged against an attorney may also 
render him liable under the criminal law does 
not deprive the court of power to hear the dis- 
barment proceedings.—In re Danford, Cal., 108 
Pac. 322. 


8. Disbarment.—-An application of petition- 
er to withdraw proceedings to disbar an attorn- 
ey will be granted where the answering affi- 
davits satisfactorily meet the charges preferred. 
—In re Jacobs, 122 N. Y. Supp. 475. 


9. Liens.—Where an attorney, on being 
supplanted by substitution, had no binding con- 
tract for his services, his only lien preserved 
by the substitution agreement was for the rea- 
sonable value of his services to date.—Sciolaro 
v. Asch, 122 N. Y. Supp. 518. 


10. Bankruptey—Appointment of Receiver.— 
Where a receiver is appointed of a bankrupt 
corporation under Bankruptcy Act, held, that 
the state Supreme Court has no jurisdiction to 
review such appointment.—White v. Davis, Ga., 
67 S. E. 716. 


11.——Contempt.—A bankrupt should not be 
committed for contempt for failing to comply 
with an order requiring him to pay money to 
his trustee, where he is without physical abil- 
ity to obey.—In re Marks, U. SS. D. C., EK. 
D. Pa., 176 Fed. 1018, 

12.——Contract of Sale.—A contract of sale 
having been breached by the buyer’s bank- 
ruptcy, the seller was relieved from tendering 
a delivery of the goods in order to establish 
a claim for damages against the bankrupt’s es- 
tate.—In re Duquesne Incandescent Light Co., 
U. 8S. D. C., W. D. Pa., 176 Fed. 785. 

13. Exemptions.—A mortgage on a_ bank- 
rupt’s exempt and non-exempt property, consti- 
tuting an invalid preference, need only be sur- 
rendered as to the non-exempt property as a 
condition of proof of the debt.—In re Bailey, 
U. S D. Cc. D. Utah, 176 Fed. 990. 

14. Jurisdiction.—In proceedings to set 
aside an unlawful preference, state and federal 
courts have concurrent jurisdiction; but in a 
proceeding in a state court the rules of prac- 
tice of that state prevail.—Exler v. American 
Box Co., Pa., 75 Atl. 661. 

15. Pledges.— Where a pledgee took posses- 
sion of the pledged property within four months 
prior to the pledgor’s bankruptcy, pursuant to 
a prior agreement to deliver possession the 
pledge did not constitute an illegal preference 
except as to intervening claimants who had 
acquired liens on the property in the meantime. 
—In re Automobile Livery Service Co., U. S. D. 
C., N. D. Ala., 176 Fed. 792. 


16. Preferential Mortgage.—Where a pref- 
erential mortgage is set aside in bankruptcy 
proceedings, the creditor preferred may there- 
after prove his claim which the mortgage se- 
cured.—In re Clark, U. S. D. C., N. D. N. Y., 176 
Fed. 955. 

17. Provable Claims.—Damages for breach 
of contract of sale caused by the buyer’s bank- 
ruptcy held to constitute a provable claim.—In 
re Duquesne Incandescent Light Co., U. S. D. ¢. 
W. D. Pa., 176 Fed. 785. ; 

18. Secured Creditors—The holder of a 
mortgage ona bankrupt’s exempt property held 
not a secured creditor.—In re Bailey, U. S& D 
C., D. Utah, 176 Fed. 990. 


19. Banks and Banking—sSuit on Deposit Cer - 
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tificate—Though money is deposited and the 
certificate is issued in the name of another than 
the lawful owner, payment to the lawful owner 
is a good defense to a suit on the certificate.— 
Parks v. Knickerbocker Trust Co., 122 N. YX. 
Supp. 527. 

20. Bigamy—Proof of First Marriage.—In a 
prosecution for bigamy, held, that the former 
marriage may be established by declarations of 
accused made while he was living with the al- 
leged former wife.—Oliver v. State, Ga., 67 S. E. 
886. 

21. Bills and Notes—<Actions.—Where the pe- 

tition in an action on a note or exhibits attach- 
ed show that one of the defendants designated 
as an endorser is a surety the petition may be 
amended to show the fact.—Edenfeld v. Bank of 
Millen, Ga., 67 S. E. 896. 
Fraud.—The execution of notes in re- 
newal of prior notes, the execution of which 
was obtained by fraud, before the discovery of 
the payee of the fraud, held not a waiver of the 
fraud by the payee.—Gilpin v. Netograph Mach. 
Co., Okl., 108 Pac. 382. 

23. Boundaries—<Action to Establish.—In a 
suit in equity to settle the location of a disput- 
ed boundary line, the court held not to have 
jurisdiction over an issue as to the location of 
a conventional boundary line and defendant’s 
title by adverse possession.—Andrews v. Brown, 
Ore., 108 Pac. 184. 

24. Brokers—Authority.—A broker's authority 
to effect a sale does not authorize him to exe- 
cute a contract binding on his principal.—Shil- 
linglaw v. Sims, S. C., 67 S. E. 906. 
Compensation.—The compensation to be 
made to a real estate broker is by the ordinary 
judgment of business men measured by the re- 
sults shown, and is not limited by the time oc- 
cupied or the labor bestowed.—Mayhew v. Bris- 
lin, Ariz., 108 Pac. 253. 

26. Carriers of Goods—Bills of Lading.—A 
stipulation in a bill of lading that no carrier 
shall be liable for loss or damage not occurring 
on its own portion of the route is void.—Mc- 
Meekin v. Southern Ry Co., S. C., 67 S. E. 745 

27.— Carriers of Goods.—Where no special 
route is agreed on and no instructions are given, 
a carrier may select the route usually adopted 
by it in sending the goods to their destination. 
—Chartrand y. Southern Ry. Co., S. C., 67 S. E. 
741. 

28.——Compensation.—A carrier stopping cars 
loaded with lumber at planing mills for treat- 
ment and then transporting them to another 
place, held entitled as conpensation to a rea- 
sonable profit beyond the mere cost of the ex- 
tra service.—State v. Atlantic Coast Line R. 
Co., Fla., 52 So. 4. 

29. Injury to Freight.—Where the relation 
of the parties is not that of carrier and con- 
signee the carrier is liable only for losses re- 
sulting from its negligence-—Kansas City, M. 
& O. Ry. Co. v. Cox, Okl., 108 Pac. 380. 

30.——Injury to Passengers.—After proof of 
injury to a passenger by some agency of the 
carrier, the burden is shifted to the carrier to 
prove that the injury did not result from its 
negligence.—Sullivan v. Charleston & W. C. Ry. 
Co., S. C., 67 S. E. 905. 

31. Carriers of Passengers—Passenger on 
Freight Train.—In taking passage on a freight 
train, a passenger assumes the usual risks in- 
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cident to traveling on such trains when man- 
aged by prudent and competent men in a care- 
ful manner.—Usury v. Watkins, N. C., 67 S. E. 
926. 

32. Railway Postal Clerks.—Mail agents, 
postal clerks, and express messengers are pas- 
sengers on the train on which they ride, ana 
may rely upon the legal duty of one undertak- 
ing to perform even a gratuitous service to ex- 
ercise the care which the nature of the under- 
taking requires.—Southern Ry. Co. y. Harring- 
ton, Ala., 52 So. 57. 

33. Compromise and Settlement—Enforcement. 
—A compromise agreement to pay a certain 
sum made in good faith may be enforced in an 
action at law.—Heath v. Potlatch Lumber Co., 
Idaho, 108 Pac. 343. 

34. Constitutional Law—Distribution of Pow- 
ers.—Congress has no power to delegate to the 
president or other executive power to declare 
what facts shall constitute’an offense.—United 
States v. Louisville & N. R. Co., U. S. D. C., N. D. 
Ala., 176 Fed. 942. 

35. Contracts—Assent of Parties.—Where 
parties to a contract do not deal on terms of 
equality, and unfair advantage is rendered prob- 
able, the transaction is presumably void, and 
the burden is on the stronger to show affirma- 
tively that no deception was practiced, and that 
all was open, fair and understood.—Gugel v. 
Hiscox, 122 N. Y. Supp. 557. 

36. Non-Performance.—Where a party to a 
contract has so disabled himself as to make 
performance impossible, the adverse party may 
treat it as an entire breach and recover accord- 
ingly.—Martin vy. Bauer, 122 N. Y. Supp. 595. 

37.—Options.—Courts will view any delay in 
accepting an option with great strictness where 
the persons seeking to enforce it was not bound 
by the contract.—Jones v. Moncrief-Cook Co., 
Okl., 108 Pac. 403. 

38. Performance.—Where one contracts to 
do two things one legal and the other illegal, he 
will be held to that which is legal, unless the 
two things cannot be separated.—Faist v. Dahl, 
Neb., 126 N. W. 84. 

39. Specific Performance.—A complaint ask- 
ing for specific performance and other relief 
held not demurrable because not sufficient to 
warrant granting specific performance.—Ban- 
nen v. Kindling, Wis., 126 N. W. 5. 

40. Verbal Contract.—Where it is intended 
that a verbal contract shall be reduced to writ- 
ing, the contract is not complete until so re- 
duced and acquiesced in by both parties.—Ocala 
Cooperage Co. yv. Florida Cooperage Co., Fla., 
52 So. 13. 

41. Copyrights—Originality of Work.—The 
compilation and rearrangement and reclassifi- 
cation of syllabi in digests into new and larger 
digests constitute new works entitled to copy- 
right which need only notice of their own entry 
for copyright.—West Pub. Co. v. Edward Thomp- 
son Co., U. S. C. C. of App., Second Circuit, 176 
Fed. 833. 

42. Corporations—Dissolution.—In the ab- 
sence of constitutional or legislative provision, 
held that the superior court has no authority to 
accept a voluntary surrender of a corporation’s 
charter and appoint a receiver on the corpora- 
tion’s ex parte petition—White v. Davis, Ga., 
67 S. E. 716. 

43.——Exemplary 

















Damages.—A corporation 
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may, because of acts of officers, be held guilty 
of malice or oppression, making it liable, un- 
der Civ. Code, sec. 3294, for exemplary damages. 
—Lowe v. Yolo County Consol. Water Co., Cal., 
108 Pac. 297. ° 


44. Federal Courts.—A corporation is neith- 
er a citizen, inhabitant, nor resident of a state 
in which it has not been incorporated for the 
purpose of determining federal jurisdiction.— 
Fribourg v. Pullman Co., U. S&S. Cc. C, E. D. N. 
Car., 176 Fed. 981. 


45. Liability of Promoters.—The liability of 
promoters of a corporation to other stockhold- 
ers, held to arise out of breach of fiduciary re- 
lations which they occupy toward other stock- 
holders.—Hughes vy. Cadena De Cobre Mining 
Co., Ariz., 108 Pac. 231. 


46. Misappropriation of Funds.—If a cred- 
itor receiving from an officer of a corporation 
money or property in payment of a personal 
debt knows, or facts are presented, which if 
acted on, would @isclose that the officer was 
misappropriating funds, the creditor is liable 
for the amount received.—Lanning v. Trust Co. 
of America, 122 N. Y. Supp. 485. 


47. Right of Pledge of Stock.—One taking 
corporate stock as security for a loan to one 
practically controlling the corporation is en- 
titled to have his security protecteu from fraud- 
ulent dissipation pending the maturity of the 
debt.—Cream City Mirror Plate Co. v. Donahue, 
Wis., 126 N. W. 44. 


48. Courts—Previous Decisions as Controlling. 
—A decision of the supreme court a quarter of 
a century ago as to the exemption of land from 
taxation, recently affirmed by the same court, 
is a rule of property which cannot be departed 
from.—Mariner v. Oconto Land Co., Wis., 126 
N. W. 34. 


49. Covenants—Running With the Land.—A 
zovenant in a deed that grantee would become a 
member of a park association and conform to 
its rules was personal, and did not bind a sub- 
sequent grantee who accepted her deed subject 
to such covenant, but without expressly agree- 
ing to perform the same.—Rochelle Park Ass’n 
v. Ensinger, 122 N. Y. Supp. 556. 

50. Criminal Law—Intent.—As a rule a spe- 
cific criminal intent is not essential to sustain 
a conviction for such offenses as keeping un- 
wholesome food stuff for sale contrary to law.— 
People v. Friedman, 122 N. Y. Supp. 500. 

51. Damages—Computation.—In an injury ac- 
tion, held that the jury were authorized on the 
evidence to calculate the expectancy of the in- 
jured person and the pecuniary diminution of 
the value of his life since the injury, without 
the aid of mortality and annuity tables.—South- 
ern R. Co. v. Petway, Ga., 67 S. E 886. 

52. Deeds—Delivery.—A deed not delivered 
to the grantee, but placed on record without her 
knowledge, passed no title-—Bogard v. Barhan, 
Ore., 108 Pac. 214. 


53. Divorcee—Second Action.—A re-examina- 
tion of the same facts in a second divorce pro- 
ceeding cannot be had, and only matters arising 
since the first decree can be considered.—Ford v. 
Ford, Okl., 108 Pac. 366. 


54. Eminent Domain—Property 














taken for 


Public Use.—Property devoted to one public use 
may be taken for another public use; the right 
to take for federal use being paramount.—Unit- 








ed States v. Boston Elevated Ry. Co., U. S.C. C., 
D. Mass., 176 Fed. 963. 

55.—Value of Property.—The knowledge of 
individual commissioners as to the value of 
property taken may be applied to the evidence 
before them, but does not justify them in going 
outside the record evidence in making awards. 
—In re Hamilton Place in City of New York, 
122 N. Y. Supp. 660. 

56. Equity—Jurisdiction—A right to have a 
partnership agreement carried out or have the 
partnership business wound up ‘held enforce- 
able in equity.—Banner v. Kindling, Wis., 126 
N. W. 5. 

57. Evidence—Failure to Offer.—Where it lies 
within the power of a party to an action to pro- 
duce evidence upon an issue and he fails, it will 
be presumed that the evidence, if produced, 
would have been unfavorable to him.—Moore v. 
Adams, Okl., 108 Pac. 392. 

58. Res Gestae.—A declaration to be admis- 
sible as a part of the res gestae must be sub- 
stantially contemporaneous with the transac- 
tion and be the spontaneous utterance of the 
mind while under the influence of the transac- 
tion.—Shelton y. Southern Ry. Co, 8. C, 675. EB 
899. 

59. Executors and Administrators—Marshal- 








ing Assets.—In suits to marshal the assets of a‘ 


decedent, his legal representative or his cred- 
itors can alone maintain the action, and the 
heirs at law are necessarily parties defendant.— 
Still v. Wood, S. C., 67 S. E. 910. 

60. Fire Insurance—Forfeiture.—Under the 
New York standard policy, a forfeiture is not 
waived by any requirement or act on the part 
of the insurer relating to the appraisal of the 
Joss or any examination of the insured.—aAlfrea 
Hiller Co. v. Insurance Co. of North America, 
La., 52 So. 104. 

61. Federal Courts—Diversity of Citizenship. 
—Where there is a diversity of citizenship, the 
parties can confer jurisdiction on a particular 
federal Circuit Court, though it Is not the Circuit 
Court of the residence of either plaintiff or de- 
fendant.—Hubbard vy. Chicago, M. & St. P. Ry. 
Co., U. S. C. C., D. Minn., 176 Fed. 994. 

62. Forgery—bPfficacy of Instrument.—A per- 
son cannot escape prosecution for forgery be- 
cause he executed it so crudely that the person 
on whom he attempted to pass it detected it at 
once.—Wilson v. State, Ga., 67 S E. 705. 

63. Fraud—Representations by Vendor. — 
Where a vendor, knowing his title is bad, rep- 
resents it to be good, and the vendee is de- 
ceived the vendor cannot claim that the question 
was mere matter of opinion.—Carr v. Sanger, 
122 N. Y. Supp. 593. 

64. Frauds, Statute of—Interest in Land.— 
Contract by two men to construct a ditch on 
the land of another held not within the statute 
of frauds.—Meese v. Nixon, Neb., 126 N. W. 89. 

65.—Sale of Land.—Where a purchaser of 
land pays part of the price and takes posses- 
sion, the sale is taken out of the statute of 
frauds.—Jerman v. Misner, Ore., 108 Pac. 179. 

66. Sale of Land.—A contract for the sale 
of land not signed by the vendor, or his alleged 
agent, is not enforceable by the vendee.—Shil- 
linglaw v. Sims, S. C., 67 S. E. 906. 

67. Fraudulent Conveyance—Antenuptial Con- 
veyance.—Contract to marry held a valuable 
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consideration, sufficient to sustain antenuptial 
settlement and conveyance of property as 
against creditors of grantor.—J. P. Leininger 
Lumber Co. v. Dewey, Neb.,.126 N. W. 87. 

68. Homestead—What Constitutes.—Separate 
tracts of land cultivated for the common sup- 
port of a family held to constitute a home- 
stead.—Thacker v. Morris, Ala., 52 So. 73. 

69. Homicide—Action of Peace Officer.—A 
peace officer seeking to arrest a person accused 
of a misdemeanor may not inflict death or great 
bodily harm, even to prevent escape, unless nec- 
essary to save his own life or prevent great 
bodily harm to himself in resistance of the ar- 
rest.—Robertson y. Territory, Ariz., 108 Pac. 
217. 

70.Husband and Wife—Liability of Married 
Women.—The legislature may declare when and 
how a married woman may become a free trad- 
er.—Scott-Sparger Co. v. Ferguson, N. C., 67 
S. E. 750. 

71. Partnership Agreement.—A married Wo- 
man may contract to become a member of a 
firm with her husband or another, and if she 
enters into a partnership contract is bound for 
the partnership debt.—Butler v. Frank, Ga., 67 
S. E. 884. 

72. Infants—Disabilities in General.—The law 
presumes that an infant 14 years old has suf- 
ficient discretion to select its own guardian, to 
contract a lawful marriage, and to be capable 
of malice.—Birmingham & A. R. Co. v. Mattison, 
Ala., 52 So. 49. 


73. Fraud.—The rule that an infant may 
bind himself by actual fraud, but not by mere 
conduct or silence, held confined to cases where 
the infant is in fact developed to the condition 
of actual discretion, and to cases of actual 
fraud, and where the contract or transaction 
is beneficial—Grauman, Marx & Cline Co. v. 
Krienitz, Wis., 126 N. W. 50. 

74. Injunction—Grounds.—As a general rule 
equity has no jurisdiction to enjoin prosecu- 
tions for criminal offenses, nor for violation of 
municipal ordinances.—City of Jonesboro v. 
Central of Georgia Ry. Co., Ga., 67 S. E. 716. 

75. Laches.—Laches was no defense to a 
master’s right to an injunction to restrain an 
ex-servant’s future use of a secret process dis- 
closed to the servant in the course of his em- 
ployment by complainant.—Philadelphia Ex- 
tracting Co. v. Keystone Extracting Co., U S. C. 
c., E. D. Pa.. 176 Fed. 830. 

76. Judgment—Mandamus.—The refusal of 
mandamus does not prejudice relator’s right to 
seek his proper remedy by an action at law.— 
People vy. Maxwell, 122 N. Y. Supp. 637. 

77. Landlord and Tenant—Cropping Con- 
tracts.—Where the relation of landlord and 
cropper exists, the title to the crops is in the 
landlord until the cropper has paid his rent 
and advances from the landlord.—Cowart v. 
Dees, Ga., 67 S. E. 705. 

78. -Estoppel to Deny Landlord’s Title.—A 
tenant may purchase and then enforce an out- 
standing title after expiration of the tenancy 
and yielding up of possession.—Standifer v. Mor- 
ris, Okl., 108 Pac. 413. 

79. Lease.-—A clause in a lease restricting 
the right of a lessee to assign or sublet is for 
the benefit of a lessor, and can be set up alone 
by him.—Jones v. Moncrief-Cook Co., Okl., 108 
Rac. 403. 

80. Oil and Gas Wells.—The owner of the 
surface of land, the title in which has been 
severed from the oil and gas thereunder, held 
not in possession of the oil and gas unless he 
takes actual. physical possession  thereof.— 
Kaiser v. McLean, W. Va., 67 S. EL 725. 

81. Life Estate—Adverse Possession.—The 
owner of a life estate, whether the life tenant 























or a grantee, cannot acquire a fee-simple title 
by possession against the remainderman, but 
his possession inures to their benefit as against 
an adverse claimant.—Copley v. Ball, U. S. C. C. 
of App., Fourth Circuit, 176 Fed. 682. 

82. Life Insurance—Authority of Agent.— 
Where an insurance agent had authority to is- 
sue receipts for renewal premiums for the com- 
pany, which receipts were on a printed form 
furnished by it, such agent had authority to 
modify the contract in the renewal receipt.— 
National Life & Accident Ins. Co. v. Lokey, Ala., 
52 So. 45. . 

83. Limitation of Action—Effect of Partial 
Payment.—A partial payment on a contract for 
the payment of money tolls the statute of lim- 
itations.—Kaiser v. Idleman, Ore., 108 Pac. 193. 

84. Master and Servant—Assumed Risk.—A 
minor employee, at least if he has reached the 
age when he may be lawfully employed, as- 
sumes the risks resulting from open and obvi- 
ous dangers.—Schumacher vy. Tuttle Press Co., 
Wis., 126 N. W. 46. 

85. Fellow Servant.—An emergency em- 
ployee injured by the negligence of another 
servant cannot recover against the master be- 
cause of the fellow servant rule.—Cannon v. 
Fargo, 122 N. Y. Supp. 576. 

86. Injury to Servant.—A servant employed 
to operate cars on an incline from the ground 
to the top of a furnace of an iron manufactur- 
ing plant, held not required to anticipate that 
strangers would meddle with the machinery 
and attempt to operate a car on the incline.— 
Tobler v. Pioneer Mining & Mfg. Co., Ala., 52 
So. 86. 

87. Injury to Third Person.—A _ railroad 
watchman employed to guard the _ railroad’s 
property, who, on a trespasser’s failing to halt 
when commanded so to do, fired on and shot the 
trespasser, was guilty of conduct constituting 
“wantonness.”—Conchin v. El Paso & S. W. 
R. Co., Ariz., 108 Pac. 260. - 

88. Mechanic’s Liens—Sub-Contractors.—The 
mere delivery of material by a sub-contractor 
to a contractor who did not incorporate it in 
the improvement or deliver it on the premises 
or to the owner of the improvement held not a 
“furnishing” for the improvement within St. 
1898, sec. 3315, so as to entitle the sub-contrac- 
tor to a lien.—Frances & Nygren Foundry Co. 
v. King Knob Coal Co., Wis., 126 N. W. 39. 

89. Municipal Corporations — Contracts.—A 
person contracting with public officers is charg- 
ed with notice of the power given them by law, 
and makes a contract in violation thereof at his 
= risk.— Waketield v. Brophy, 122 N. Y. Supp. 

90. Public Improvements.—Where a_ city 
contracted for a substantial walk, it was bound 
to dictate how it should be built, though tech- 
nical deviations from the contract should not 
defeat the contract; but, when it is so defective 
as not to be a substantial performance, its ac- 
ceptance is a legal fraud on the property owner, 
and he is entitled to relief.—Eiermann v. City 
of Milwaukee, Wis., 126 N. W. 53. 

91. Ne ence—Burden of Proof.—Plaintiff 
has the burden of proving a cause of actiun up- 
on defendants because accurate evidence of the 
cause and circumstances of the accident cannot 
be had.—Hayden v. Joline, 122 N. Y. Supp. 629. 

92. Burden of Proof.—Plaintiff always has 
the burden of showing that negligence complain- 

















ed of was the proximate cause of injury.—Schu- 


macher v. Tuttle Press Co., Wis., 126 N. W. 46. 
93.——Care Required.—Where one uses an 
agency of extraordinary dangerous character, 
the _. mm ggg Boe yg use more than usual 
care.—Moren vy. New Orleans Ry. & Light Co., 
La., 52 So. 106. . , 4 
94.——Children.—The question of whether a 
child has capacity so that it may be charged 
with contributory negligence held for the jury 
or oe — pe | be the age and develop- 
ment o ec -—Birmingham & A, R. . Ve 
Mattison, Ala. 52 So. 49. aed 
95.——Contributory Negligence.—In determin- 
ing the right to recover for personal injuries the 
question is whether the damages were caused 
entirely by defendant’s negligence, or whether 
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plaintiff's negligence so contributed to his in- 
jury that, except for such negligence, the injury 
would not have happened.—Southern Ry. Co. 
vy. Harrington, Ala., 52 So. 57. 

96. Contributory Negligence.—Contributory 
negligence cannot be inferred as a matter of 
law, unless the facts are plain and uncontro- 
verted and the inference cannot fairly be es- 
caped.—Pressed Steel Car Co. v. Nist, U. 8S. C. S. 
of App., Third Circuit, 176 Fed. 919. 

97. Proximate Cause.—One of the most val- 
uable tests to apply to determine whether a neg- 
ligent act was the proximate or remote cause of 
an injury is to determine whether a responsi- 
ble human agency has intervened sufficient of 
itself to stand as the cause.—The Santa Rita, 
U. Ss. Cc. G of App., Ninth Circuit, 176 Fed. 890. 

98. Wanton Injury.—The doctrine of con- 
tributory negligence has no application in 
eases of aggressive acts resulting in wanton or 
willful injury.—Sotthern Pac. R. Co. v. Svens- 
den, Ariz., 108 Pac. 262. 

99. Parent and Child—Services of Child.—A 
contract by a minor for his services, with the 
parent’s knowledge, without objection, held an 
implied emancipation entitling the minor to his 
wages.—Ingram v. Southern Ry. Co., N. C., 67 
S. E. 926. 

100. Principal and Agent—Revocation of Au- 
thority.—The authority granted by a power of 
attorney ordinarily terminates upon the death 
of the person executing the power.—People v. 
Bellando, 122 N. Y. Supp. 543. 

101. Quieting Title—Title of Plaintiff.—A 
finding of ownership in a plaintiff suing to quiet 
title is not sustained by proof that the defend- 
ant owns the legal title, subject to an equity 
in favor of plaintiff.—Gray v. Walker, Cal., 108 
Pac. 278. 

102. Railroads—<Accident at Crossing.—The 
humanitarian doctrine would not apply to a 
crossing case where the injured person sees an 
engine approaching.—Palmer vy. St. Louis & S. 
F. R. Co., Mo., 127 S. W. 96. 

103. Ejection of Trespasser.—That defend- 
ant railroad’s trainmen, while the train was 
moving rapidly, forced plaintiff to jump from 
the train, held to constitute wanton and willful 
misconduct.—Southern Pac. R. Co. y. Svensden, 
Ariz, 108 Pac. 262. . 

104.—Injury to Passenger.—At common law a 
passenger injured could elect between the 
breach of the contract to deliver him in safety 
and the wrong which justified an action in tort. 




















—Justis v. Atchison, T. & S. F. Ry. Co., Cal., 
108 Pac. 328. 
105. Negligence.—Where a passenger is in- 


jured by derailment or collision of a train, a 
presumption of negligence by the company aris- 
es requiring it to introduce evidence to rebut it. 
—Southern Pac. Co. v. Hogan, Ariz., 108 Pac. 240. 

106. Trespassers.—A trespasser on a rail- 
road right of way may not recover for injuries, 
unless the  trainmen discovered his peril in time 
to prevent his injury by the exercise of ordinary 
care.—Rager v. Louisville & N. R. Co., Ky., 127 
S. W. 155. 

107. Release—Requisites.— There® can be no 
release of a cause of action without unequivocal 
acts of plaintiff showing expressly or by impli- 
cation that he intended to release.—Mensforth 
v. Chicago Brass Co., Wis., 126 N. W. 41. 

108. Removal of Causes—Richt to Remand.— 
Plaintiff, by noticing a demurrer for argument 
after the removal of a cause, waives his right to 
remand.—Enders y. Supreme Lodge Knights and 
Ladies of Honor, U. Ss. @ E. D. Y., 176 
Fed. 832. 

109. Sales—Implied Warranty.—Where a per- 
son orders a known and described article and 
obtains it he takes the same without implied 
warranty that it would prove suitable for the 
use designed or his use—La Crosse Plow Co. 
v. Brooks, Wis., 126 N. W. 3. 

110. Warranties.—On a sale by sample, 
there is an express warranty by the seller that 
the bulk of the goods will be equal in kind and 
quality with the sample.—Larrowe Milling Co. 
eens Beet Sugar Refining Co., 122 N. Y. Supp. 
ood. 

















111. Sheriffs and Constables—Possession of 
Property.—Where a sheriff or constable seeking 
to levy an attachment finds personal property in 
the possession of the defendant in attachment, 
he is entitled, in the absence of notice to the 
contrary, to presume that the person in posses- 
sion is the owner of the property.—Mattingly v. 
Houston, Ala., 52 So. 78. 


112. Specifie Performance—Election of Reme- 
dies.—A purchaser in case of vendor’s unwar- 
ranted refusal to perform, may elect to sue for 
damages for breach of contract or for specific 
performance.—Otto v. Young, Mo., 127 S. W. 9. 


113. Street Railroads—Care Required.—More 
care is essential to the proper operation of street 
ears than is usually required on the part of 
steam railroads.—Palmer v. Portland Ry., Light 
& Power Co., Ore., 108 Pac. 211. 


114. Taxation—Inheritance Tax.—An inheri- 
tance tax is not a tax on property as such but 
one on the right of succession—a tax on One for 
the privilege of succeeding to property.—In re 
Kennedy’s Estate, Cal., 108 Pac. 280. 


115. Payment.—To entitle one to recover 
taxes voluntarily paid, they must have been 
paid through mistake of fact and not of law.— 
Louisiana Realty Co. y. City of McAlester, OKL, 
108 Pac. 391. 


116. Tenancy in Common—Rights of Co-Ten- 
ant.—Where one of the owners of property has 
wrongfully excluded the other from participa- 
tion in its operation, losses incurred in such 
operation should not fall on the excluded own- 
er, who was also entitled to the rental value of 
his interest.—Tamm vy. Price-Williams, Fla., 52 
So. 3. 


117. Trade-Marks and Trade-Names—Priority 
of Use.—Manufacturer of silverware held not de- 
barred from establishing as a trade-mark de- 
vices which have been used as hallmarks on 
English silverware.—Gorham Mfg. Co. v. Wein- 
traub, U. 8. C. C.. 8S. D. N. Y., 176 Fed. 927. 





118. Trusts—Necessity of Cestui Que Trust.— 
Where there is no known or ascertainable 


cestui que trust who can claim funds in court, 
the funds are not properly trust funds.—In re 
Stevenson, 122 N. Y. Supp. 664. 


119.——-Necessity of Writing.—In the absence 
of a confidential relation or facts raising a trust 
by operation of law, a trust in lands cannot be 
imposed on the grantee under an absolute deed, 
unless it is declared by a writing.—Gray v. 
Walker, Cal., 108 Pac. 278. 


120. United States—Negligence of Officers.— 
The United States is not responsible for the 
negligence of an_ internal revenue officer, 
by which spirits seized for non-payment of the 
tax by the distiller were lost.—United States v. 
Sisk, U. S. C. C. of App., 176 Fed. 885. 


121.——-Occupation of Premises for Govern- 
ment Purposes.—The owner of premises coccu- 
pied by the government for a post office may 
dispossess the government’s officers, though 
using the property by governmental authority 
and in the performance of governmental func- 
tions.—United States v. Boston Elevated Ry. 
Co., U. S. C. C., D. Mass., 176 Fed. 963. 


122. Vendors and Purchasers—Executory Con- 
tract.—An interest in land depending on a con- 
dition precedent does not vest until the condi- 
tion is performed though it becomes for any 
reason impossible of performance.—Hobart , v. 
Kehoe, Minn., 126 N. W. 66. 


123. Record of Deed.—The destruction of 
the records containing the record of a deed does 
not destroy the deed or the legal notice imvart- 
ed by it.—Wall v. Hanford, Mo., 127 S. W. 111. 


124. Statute of Frauds.—All essential ele- 
ments of a contract for the sale of land must 


be in writing.—Shillinglaw v. Sims 7 
a eee r= glaw v Sims, S. C., 67 


125. Wills—Construction.—A will giving the 
widow power to divide the property according to 
po will, held to give the widow power to make 

vision by deed.—Seaboard Air Lin iB: - 
rett, S. C.. 67 S. E. 903. i ita 




















